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Introduction

Federally Administered Tribal  Areas (hereinafter  FATA or tribal  area)
stretches along the border of Afghanistan in the north-west of Pakistan,
covering  an  area  around  27000  square  kilometers  with  a  population
around 3.17 million1.
Strategic location of the area and diverse interests of world big and small
powers,  particularly  in  the  backdrop  of  war  on  terror  in  the  region,
makes it necessary to understand the area and its system. This article is
one of the many attempts to analyze legal  system of the area and to
suggest improvement thereto.   
This  area  remained a  battle  ground throughout  history, including  the
historical  conflict  between  Russia  and  Britain.  FATA was  used  as
training place during the war between Soviet Russia and Afghanistan,
and a route  for  arm supply. After  9/11,  the area is  once more a war
theater, but this time the war is amongst the groups who at one time have
worked together against the Soviet Russia.
The administrative system of  tribal  area was mainly provided by the
British  Ruler  of  India,  giving  power  to  Political  Agent  and  Maliks.
Political Agent represents the Federal Government, whereas Maliks are
local chief giving representation to people of the area. This system has
been in practice for around a century or more2.  Tribal autonomy was
maintained through giving role  to  Maliks  for  some privileges  and in
return they would ensure cooperation with the Government.  The system
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was not good enough at that time, and there used to be skirmishes and
force would be applied on and off3.
 After  independence in  1947,  the  new government  continued the old
arrangement of administration in FATA, by stepping into the shoes of
British Ruler of India. The structure of administration provided in the
Government of India Act, 1935, was followed in all the constitutions of
Pakistan.   The  President,  as  mentioned  in  the  1973  constitution,  is
responsible for overall control of the FATA, and he exercises authority
through the Governor of Khyber Pukhtoonkhwa, and powers are further
trickled down to the  Political  Agent,  as  representative of  the  Federal
Government, who by exercise of such powers runs and manures affairs
in FATA. 

Constitutional Status of FATA

The constitution of 1973 has identified the area of FATA as areas which
includes; tribal areas adjoining Peshawar district, Kohat distric, Bannu
district,  Dera  Ismail  Khan  district,  Bajuar  Agency,  Orakzai  Agency,
Mohmand Agency, Khyber Agency, Kurram Agency, North Waziristan
Agency  and  South  Waziristan  Agency.4 The  legal  status  of  FATA is
distinct from rest of the territories of Pakistan, and all powers such as
legislative,  judicial  and  executive  has  been  invested  in  the  Federal
Government.  The  enactments  of  the  parliament  are  not  directly
applicable to FATA, and the president can extend any enactment of the
parliament  to  the  FATA by  issuing  a  Regulation.   Tribal  area  forms
integral part of Pakistan, and the President can issue directions to the
Governor  for  discharge  of  functions  as  his  agent.  So  far,  many
enactments  of  the  parliament  have  been  extended  to  FATA through
presidential Regulations; however the constitution of 1973 has ousted
the jurisdiction of Supreme Court  of  Pakistan and of  High Courts to
these areas5.  The sum of  all  these  Constitutional  provisions  makes it
clear that the legal status of FATA is different from rest of the country. 
In 2002, a separate Secretariat has been established for managing the
affairs  of  the  region.  A  Political  Agent  appointed  by  the  Federal
government  runs  the  administration in  each Agency and an Assistant

3 ibid,  p.2.

4  The Constitution of Islamic republic of Pakistan, 1973, Art. 146

5 Ibid
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Political  Agent  heads  each  sub-division  in  the  Agency. The  Political
Agent exercise executive and judicial powers6.
The Constitution of Pakistan,  1973,  has given representation to tribal
area in the central Parliament. Twelve seats in the National Assembly
and eight seats in the Senate are reserved for the tribal area. Election to
the  National  Assembly  is  direct  while  for  the  Senate  the  election  is
indirect, and the National Assembly works as Electoral College for the
Senate members. The adult franchise right was exercised for the first
time in the election of 1997, and now onward this right is in practice,
however,  however  the  Political  Parties  Order  2002  has  not  been
extended to the region, and all these elections are held through non-party
basis, though, all the major political parties have presence in FATA.
Local government was introduced in tribal area and an Agency Council
was established in FATA in 2004.  The local government of tribal area is
different  from the local  government in  rest  of  the  country. The local
government in rest of Pakistan have three layers of administration, that
is  to  say,  Union  Administration,  Tehsil  Government  and  District
Government, while in FATA there is only one tier. Seventy percent of the
Agency Councilors are elected and thirty percent are reserved seats, and
they  are  nominated  by  the  Federal  government.  Powers  of  the  local
councilor in tribal area are low than the powers of councilors in rest of
the country. Interestingly, the Political Agent serves as Chairman of the
Agency  Council.  The  induction  of  official  at  higher  positions
considerably  reduces  the  powers  and  capacity  of  local  government
institution to deliver.7

The Frontier Crimes Regulation

It  will  not  be  fair  to  discuss  tribal  area  without  commenting  on  the
Frontier  Crimes  Regulation  (FCR).  It  is  a  legal  document  which
provides  for  the  governance  of  tribal  area,  enumerating  powers  for
government  officials  and  creating  duties  for  tribal  people.  FCR was
introduced by the British Indian government to extend its authority over
the area as their colony some provisions of the FCR are considered as to
be inhuman, such as the provision of collective responsibility of a tribe
for commission of an offence by an individual8.   

6 Faqir Hussain, FATA Challenges and Responses, Unpublished Article,  p. 4.

7  Ibid

8 HRCP, Report of the Consultation Proceedings on the Frontier Crime Regulations 1901, 2004, 
p.3.
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.The jurisdiction High Court  and the Supreme Court  of  Pakistan has
been  ousted  in  the  Constitutions  of  1973,  however,  the  Courts  have
assumed jurisdiction in  cases  of  violation of  fundamental  rights.  The
fundamental rights mentioned in the Constitutions are available to all the
citizens of Pakistan, and tribal are equal citizens with rest of the citizens
of Pakistan.  The court  has  turn down certain provisions of  the FCR,
which were found to be repugnant to fundamental rights such as equality
before  the  law.9 The  Supreme  Court  under  Article  184  of  the
Constitution of 1973, has the powers to exercise jurisdiction in matters
pertaining to questions of public importance in relation to enforcement
of  fundamental  rights,  and  such  power  may  be  exercised  all  the
territories of Pakistan including FATA. 
On the other hand FCR has also been viewed as a document which has
compiled the actual practices and usages of the tribal people for creating
a  sense  that  they  are  ruled  by  their  own  customs  and  traditions10,
however, FCR is less compatible with all norms of justice and practices
of civilized nations. Since this law was conceived by the British Ruler of
India, though giving role to tribal traditions, yet the purpose was to meet
their desires and not of tribal.   This law has concentrated all  powers,
including  judicial,  into  executive,  leaving  no  room for  fair  play  and
justice.
FCR is in conflict with the constitution of Pakistan, 1973, for instance,
preamble to the Constitution, Article 2-A, 10 A and 175 provides for a
fair trial and independent judiciary11, but such fair trial and independent
judiciary is ruled out in the FCR. There are other provisions of the FCR
which  are  in  contrast  with the  Constitution,  such as  the  making and
powers of Jirga under FCR, trial procedure in civil and criminal matters,
the  demolition  of  residences,  the  arrest  and  detention,  the  collective
responsibility  etc  are  all  amounting  to  violation  of  the  fundamental
rights reserved in the constitution of Pakistan, 1973.
Pakistan has signed and ratified a number of international instruments on
human  rights,  including  the  United  Nation  Convention  on  Civil  and
Political Rights, the United Nations Convention on the Elimination of
All  Forms  of  Discrimination  Against  Women,  and  the  United
Convention  on  the  Rights  of  the  Child12,  and  has  therefore  a
responsibility  to  tune  up  the  existing  laws  in  conformity  with  the

9 PLD, 1957, Quetta, p.9.

10 Mehmood Shah, Daily the Dawn, 10th June 2010

11 Faqir Hussain, FATA Challenges and Responses, Unpublished Article, p.8.

12 P.R. Ghandhi, International Human Rights Documents, Blackstone Press LTD, London, 1995, 
p. 14, 51, 68, 82, and 102.
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international  instruments.  FCR  has  thus  to  be  modified  to  by  the
government to address its commitment with the world nations. 
FCR  contains  provisions  relating  to  crimes,  and  there  are  certain
international  standards  and judicial  norms of  criminal  justice  system,
such as the principles to be presumed innocent until proven guilty and
the right of fair trial by independent and unbiased judiciary, the right to
counsel  of  choice,  the right  of  bail  and reasonability of bail  amount,
protection  from  self  incrimination,  protection  from  double  jeopardy,
protection from inhuman and degrading punishment, the prohibition of
force for  extracting testimony, the  right  of  cross  examination etc.  all
these safeguards are missing in the criminal justice system in vogue in
Pakistan in general and the tribal area in particular. FCR is totally in
violation  of  all  the  above  referred  norms  and  standards  of  criminal
justice.

Reforms

Following reforms are suggested on the basis of above findings, expert
opinions and wishes of the tribal people.

1 Pakistan  has  ratified  some  of  the  international  conventions
relating to human rights, and therefore, it is the responsibility of
the government to implement all those commitments contained
therein,  and  modify  FCR  in  line  with  those  international
commitments. 

2 Unjust sections of FCR such as confiscation of property, arrest
and  detention,  banning  a  tribal  to  get  in  settled  districts,
collective  responsibility,  demolition  of  houses  etc,  should  be
removed, and criminal law prevalent in the country be extended
to FATA.

3 The executive and judicial nature power in be separated.
4 Judicial powers of the executive be given to the judiciary, and

the  jurisdiction  of  the  High  court  and  Supreme  court  be
extended to tribal area.

5 Tribal be given full benefits of being equal citizens with rest of
Pakistan, and fundamental rights be reserved for them as they
are reserved for rest of the citizens of Pakistan.

6  Developmental  programs  shall  be  initiated  in  FATA and  an
effort be made for upbringing of tribal people in the main stream
development. 
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7 Sense of alienation be cured by adopting a multi throng policy
of  development  encompassing  economic,  physical,  legal,  and
health policies. 

8 FATA status may be revisited and it shall be modeled either a
new province or provinces in accordance with the will  of the
tribal people, and powers thus be decentralized to the its people
for  greater  coherence  of  the  system  and  eradicating  the
perception of being alienated13. 

9 The  Political  Parties  Order  2002  shall  be  extended,  and  the
people be enabled to have associations for participation in the
government.

10  Special measures shall be taken for participation of women in
running affairs of the state, and they should be encouraged at
least to freely cast their vote.

11  One of the demands of the tribal people was the establishment
of FATA Secretariat, the same was accepted, but the secretariat
needs to be made more representatives of the people of the area
rather than a set of bureaucrats toeing wishes of the government.

12 It  is  practical  and advisable  that  the  powers  of  the  President
envisaged in the Constitution regarding the administration and
legislation  should  be  transferred  to  the  Parliament  which
contains representatives.

13 Steps shall be taken for the uplift of education in tribal area. At
the moment there is no university in FATA, though, a law has
been  passed  for  establishing  universities  in  FATA,  but  no
practical steps are yet awaited. Schools destroyed in recent wave
of  terrorism  be  repaired  and  new  schools  be  provided  for
equipping tribal to develop and deliver.

14 Education shall be free for the tribal at least primary education.
15 All  matters  relating  to  government  spending  and  generating

money shall be transparent and a public audit shall be made of
such mony mtters.

16  Tribal is mainly an agrarian set up, and the government should
take  steps  for  the  development  of  agriculture  in  the  area.
Government should provide skills and financial incentives in the
agriculture sector and livestock

17 Hospital be made available, and appropriate measures shall be
taken for the protection of the health of women and children,
and the basic health units be provided to all small villages.

13 FATA Reforms Committee, Report on the Introduction of Local Government Plan2000 in 
FATA, p. 13.
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18 Arms and drugs in the tribal be strictly regulated.

Conclusion 

In tribal area the system as was given by the British Ruler of India for
their  colony  was  retained  by  the  government  of  Pakistan  after
independence. The role the tribal  played for the independence of this
country  was  not  compensated  for,  rather  they  were  subjected  to  a
behavior which they witnessed in the colonial era, and development was
made in any direction. 
The  keeping  of  status  quo,  and  neglect  on  part  of  the  government
provided opportunities to others to make the life of tribal miserable and
deplorable, and the people were subjected to face hardships at hands of
both state and non state actors. Poverty and illiteracy forced the people
towards frustration,  and  such environment  was suitable  for  anti  state
elements to exploit.
The  absence  of  appropriate  justice  system  with  the  guarantee  of
fundamental  rights  such  as  the  right  to  life,  liberty,  safety,  dignity,
expression and association etc,  left  the inhabitants  of  tribal  to  accept
injustice and humiliation. For such reasons and few others, people of
FATA have lost  confidence in the system, and Political  Agent  or any
other government administrator is taken as master rather than servant to
help in solving their issues. The system in practice is considered as part
of the problem rather than part of the solution. 
There is dire need for the government to reassess the situation and bring
swift  reforms  to  help  in  building  confidence  of  the  tribal  people.
Reforms in all direction are needed, including reforms in law, political
reforms, and reforms in education and in health and economic reforms.
The judicial and administrative structures require complete change, and
impartial judiciary be brought in practice, and the executive functions
shall  be subjected to judicial scrutiny by way of judicial control over
them. 
 Despite hardships, tribal people are peace loving and loyal to Pakistan.
They are politically conscious,  and have sense of economy. They are
gifted with talent and energy and forward looking, and are forthcoming
to  play  a  role  for  the  development  of  their  area  and for  rest  of  the
country.  Tribal  people  are  looking  for  legal,  political,  and  socio-
economic  reforms  from  the  government,  but  how  and  when  such
reforms will be made, it largely depends on the will and capacity of the
government. 
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